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This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.
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REVI EW of a decision of the Court of Appeals. Affirnmed and
cause renmanded.

11 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals, Noah's

Ark Fam |y Park v. Board of Review of Village of Lake Delton, 210

Ws. 2d 302, 565 N.wW2d 230 (C. App. 1997), reversing a judgnment
of the Grcuit Court for Sauk County, Patrick J. Taggart, Judge,
and remandi ng the cause to the circuit court with directions.

12 The issue presented is whether the assessor's singling
out of Noah's Ark Famly Park for reassessnent based on its
recent sale, while intentionally refusing to reassess other
comercial properties that were recently sold, constitutes an
i nproper, arbitrary node of assessnent in violation of the

uniformty clause of the Wsconsin constitution, when the refusal
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to reassess other properties was based on an erroneous view of
the | aw *

13 In 1995 the assessed value of the other commercial
properties that had recently sold in the Village of Lake Delton
was approximately 91% to 19% below their fair market values as
denonstrated by their recent sale prices. Stated another way, in
1995 the sales prices of the other commercial properties that had
recently sold ranged from approximately 123% to 1125% of assessed
val ues during the prior year.

14 The circuit court held that the Board of Review of the

Village of Lake Delton did not violate the uniformty clause of

L' Article VI, § 1, of the Wsconsin constitution provides
as follows:

Rule of taxation uniform i ncone, privilege and

occupation taxes. The rule of taxation shall be

uniform but the legislature may enpower cities,

villages or towns to collect and return taxes on rea

estate l|ocated therein by optional nethods. Taxes
shal | be levied upon such property wth such
classifications as to forests and m nerals including or
separate or severed from the land, as the legislature
shal | prescribe. Taxation of agricultural land and
undevel oped | and, both as defined by |aw, need not be
uniform with the taxation of each other nor with the
taxation of ot her real property. Taxation of
mer chants' stock-in trade, manufacturers' materials and
finished products, and livestock need not be uniform
with the taxation of real property and other persona

property, but the taxation of all such nerchants’

stock-in-trade, manufacturers' materials and finished
products and |ivestock shall be uniform except that
the legislature may provide that the value thereof
shall be determ ned on an average basis. Taxes may
al so be inposed on incones, privileges and occupati ons,

which taxes may be graduated and progressive, and
reasonabl e exenpti ons may be provided.



No. 96-1074

the Wsconsin constitution and upheld the Board's 1995 assessnent
of Noah's Ark.

15 The ~court of appeals reversed the <circuit court
j udgnment and concl uded that the assessnment of Noah's Ark viol ated
the uniformty clause and Ws. Stat. 8 70.32(1)(1993-94) because
the assessor inproperly failed to consider the value of other
comercial properties based on their recent sales. The court of
appeals reversed the circuit court judgnment and directed the
Board to reassess Noah's Ark for 1995 by disregarding the
evidence of the 1994 sale. See Noah's Ark, 210 Ws. 2d at 323-

24.

16 For the reasons set forth by the court of appeals we
conclude that the 1995 assessnent of Noah's Ark violated the
uniformty clause of the Wsconsin constitution. We agree with
the court of appeals that the appropriate renedy is to direct the
Board to reassess Noah's Ark for 1995 by disregarding the 1994
sale.? Accordingly, we affirm the decision of the court of
appeal s. Moreover, we agree with the court of appeals discussion
of the legal principles and do not repeat that discussion here.
Rat her, we adopt the opinion of the court of appeals as the

opinion of this court, supplenmented by the coments bel ow

> Noah's Ark requests that this court order on remand the
return of the 1995 assessnent to its 1994 |evel and refund the
excessive property tax paid plus statutory interest. I f Noah's
Ark is asking for a renedy different from that ordered by the
court of appeals, we make clear that we are affirmng the renedy
ordered by the court of appeals. The issue of refund of taxes is
not before this court.
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17 The court of appeals decision sets forth the rel evant
facts, and the parties do not dispute them The essential facts
are as follows: In 1994 Noah's Ark, a recreational anusenent
water park located in the Village of Lake Delton, was assessed at
$4,890,200. In March of that year Noah's Ark was sold. The real
estate transfer return reported the total value of Noah's Ark as
$22.5 million. In July 1995 the assessor of the Village of Lake
Del ton reassessed Noah's Ark at $18 nillion. The assessor also
reassessed Famlyland, another amusenent water park in the
Village, at $4 million, an increase of $2.4 mllion fromits 1994
assessnment. Other commercial properties in the Village that had
been sold recently for suns far in excess of their assessed val ue
were not reassessed for property tax purposes.

18 The assessor testified at the Board hearing, upon
Noah's Ark's objection to the assessnent, that he had not made
adj ustnents for the other comrercial properties that had recently
sol d because Noah's Ark and Fam |yl and were unique properties.
He stated that he did not consider the other commercial
properties to be conparable to the water parks. The Board
affirmed the assessnent of Noah's Ark and reduced Famlyland's
assessnment to its 1994 assessnent. The circuit court affirmed
the Board's action. The court of appeals reversed the judgnent
of the circuit court.

19 In this court, the Board disputes the decision of the
court of appeals on three grounds.

110 First, the Board asserts that in making a uniformty

chal | enge, Noah's Ark nust show that the underval ued properties
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are conparable properties. The Board views conparability of
other properties as the key factor in this kind of uniformty
chal | enge and a m ssing elenent in Noah's Ark's chall enge.

11 W conclude that the court of appeals properly answered
the Board's conparability argunent. The court of appeals

anal yzed the key conparability cases, including Gottlieb v. Cty

of M| waukee, 33 Ws. 2d 408, 424, 147 N.W2d 633 (1967); State

ex rel. Levine v. Board of Review 191 Ws. 2d 363, 528 N W2d

424 (1995); State ex rel Walthers v. Jung, 175 Ws. 58, 183 N W

986 (1921); State ex rel. Hensel v. Town of WIson, 55 Ws. 2d

101, 197 NW2d 794 (1972); and State ex rel. NS Associates V.

Board of Review, 164 Ws. 2d 31, 473 NW2d 554 (C. App. 1991).

12 W agree with the court of appeals analysis of these
cases. As the court of appeals explained, none of the cases
supports a requirenent that a taxpayer making a wuniformty
chal l enge nmust always show that the undervalued properties are

"conparabl e properties"” as defined in Rosen v. City of MIwaukee,

72 Ws. 2d 653, 665, 242 N.W2d 681 (1976). Because the cl ai m of
underval uation of the properties in this case is based on
evi dence of recent sales, conparability is not necessary to prove
under val uati on

113 Second, the Board contends that Noah's Ark's conpl aint
that its property was the only one reassessed based on a recent
sale is not sufficient to prove violation of the wuniformty
cl ause. According to the Board, information about nine
comercial properties was not sufficient to establish a genera

under val uati on. The Board relies on NS Associ ates, 164 Ws. 2d
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31, to support its position that overvaluation of a single
property does not violate the uniformty cl ause.
14 In response to the Board' s argunent, we agree with the

court of appeals opinion that NS Associates is distinguishable.

In NS Associ ates the assessor had anal yzed many properties that

had been sold, had conpared their pre-sale assessnents to the
sale prices and had explained why an increase in value was
warranted for the conplaining taxpayer's property but not for the

ot her properties. See Noah's Ark, 210 Ws. 2d at 317. In this

case, by contrast, the assessor did not conduct an extensive
analysis of the properties and based his conclusion on an
erroneous vi ew of proper assessnent nethodol ogy.

115 A taxpayer nmay conplain when the taxing authority
violates the rule of uniformty by approving an arbitrary nethod

of assessnent that used i nproper considerations. See Noah's Ark,

210 Ws. 2d at 316. In this case the Board singled out Noah's
Ark from all other commercial properties in the Village of Lake
Del ton and assessed Noah's Ark under the erroneous belief that it
could single out a property if there were no conparable
properties.

116 We conclude, as did the court of appeals, that the
Board's singling out of one commercial property and reassessing
it based on a recent sale price while ignoring recent sales of
ot her commercial properties is based on an erroneous view of the
law and is an inproper, arbitrary node of assessnment in violation

of the uniformty clause of the Wsconsin constitution.
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17 Third, the Board argues for the first time in this
court that Noah's Ark has not proved an wunfair tax burden
resulting from the alleged underval uation of other properties.
The Board recalculates Noah's Ark's tax bill as if Noah's Ark
were assessed at its full sale price and the other properties
were assessed at their full sale price. Using these figures, the
Board argues that Noah's Ark is actually better off with its 1995
assessnment than it would be if its tax were recalculated with
i ncreased assessnents for the other commercial properties that
had recently sol d.

118 Wt disagree with the Board's position. The issue in
this case is whether under the 1995 nmethod of assessnment Noah's
Ark's property was overval ued and the taxpayer bore an unfair tax
burden. W answer that question "yes." The Board's calculation
of Noah's Ark's tax burden is premsed on faulty reasoning. On
remand the Board is directed to reassess Noah's Ark for 1995 by
di sregarding the evidence of the 1994 sale. The Board is not
directed to undertake a conprehensive reassessnent of commerci al
properties in the Village of Lake Delton.

119 Wiile we hold that the 1995 assessnent of Noah's Ark
violates the uniformty clause in this case, we recognize, as did
the court of appeals, that perfect uniformty of taxation is not
obt ai nabl e. Assessors and boards of reviews are faced wth real
constraints in terns of staff power and funds. In this case
however, the Board was not taking steps in a pieceneal approach
toward attaining uniformty in assessnents over tine. Rat her ,

Noah's Ark presented evidence that the assessor used an arbitrary
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met hodol ogy for assessing its property. Singling out one
commercial property for special treatnent in this case, under a
m st aken view of proper assessnent practice, cannot wthstand a
uniformty chall enge.

20 Because we agree with the court of appeals discussion
of the legal principles as applied to the issue presented, we
adopt the opinion of the court of appeals as our opinion. W
affirmthe decision of the court of appeals and renmand the cause
to the circuit court for proceedings not inconsistent with this
opinion or that of the court of appeals.

By the Court.—JFhe decision of the court of appeals is
affirmed and the cause is remanded.

21 WLLIAM A BABLITCH, J., did not participate.
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MOTI ON for reconsideration. Reconsi derati on deni ed.

11 PER CURI AM On notion for reconsideration the Board of
Revi ew asks that the court grant review on the issue of whether the
failure of Noah's Ark to conply with Ws. Stat. 8§ 70.47(7)(a) is
fatal to Noah's Ark's challenge. To clarify the inport of the
decision, we add the following sentence to the end of the sixth
paragraph of the opinion at _ Ws. 2d _, 573 NW2d at 854, to read
as foll ows:

This opinionis limted to the question of a uniformty

clause violation. W did not grant review of another

gquestion raised by the Board, nanely, whether Noah's

Ark's decision not to produce <certain docunents
requested by the Board regarding valuation of the
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property pur suant to Ws. St at . 8§ 70.47(7)(a)
constituted non-conpliance with that subsection.

12 The notion for reconsideration is denied wthout
costs.

13 WLLIAM A. BABLITCH, J., did not participate.






